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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

ountry or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of -

duty. >
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(d) Credit o_f any duty allowed to be utilized towards payment of excise duty on final products
under th provisions of this Act or the Rules made there under and such order is passed by the
?gg;mlssmner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. _
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
he aforesaid manner not withstanding the fact that the one appeal to the Appe[la_nt
r the one application to the Central Govt. As the case may be, is filled to avoid

ork if excising Rs. 1 lacs fee of Rs.100/- for each.
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One-copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

. be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded"shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior fto the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” :

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s Archon Engicon  Ltd., Plot No.1,2,3 & 5, Navkar Industrial Estate,
SantejKhatraj Road, PO:Santej, Taluka-Kalol, District Gandhinagar (Gujarat)
[hereinafter referred to as “appellant”] has filed an appeal against Order-in-Original
No.48/CE/Ref/DC/2015 dated 23.12.2015 [hereinafter referred to as "impugned
order”] passed by Assistant Commissioner of CGST, Kalol Division, Gandhinagar

Commissionerate [hereinafter referred to as “adjudicating authority].

2 Facts of the case, in brief, are that the appellant is engaged in the
manufacture of excisable goods falling under Chapter 72 and 73 of the Central
Excise Tarff Act, 1985. They are also holding Service Tax Registration.Search was
conducted by the jurisdictional Central Excise Officers in the factory premises of the
appellant on 11.09.2013, based on an intelligence about wrong availment of Cenvat
Credit, and an offence case was booked against them for evasion of Central Excise
duty/Service Tax. During investigation of the case, the appellant deposited an
amount of Rs.4,79,00,000/- on various dates voluntarily and willingly towards their
duty/service tax liability. However, the appellant filed a refund claim of the amount
deposited during investigation on 30.09.2015 before the jurisdictional Assistant
Commissioner. Vide impugned order, the adjudicating authority has rejected the
said refund claim on the grounds that the investigation in the matter was under
process of finalization and in the absence of any outcome of the investigation, it

was not feasible to hold that the whole or part of the duty/service tax paid was

refundable.

3. Aggrieved with the impugned order, the appellant has filed the instant appeal

on the grounds that:

e There was no confirmed demand against the appellant and the department
cannot retain the payment made under duress.

e The amount in question deposited by them during investigation was under
pressure and got made'forcibiy; that no reasons were offered by the officers
as to why such payment was required to be made and no such reasons has
put forth till.

e Even assuming that the payment was made willingly, as contended by the
department, the same cannot be retained when the appellant request for
return of that payment especially in light of the fact that there is no
confirmed dues against them.

¢ They relied on the decision of [i] Hon'ble High Court of P & H in the case of
M/s Century Metal Cycling P Ltd [2009 ELT (234) 243]; [ii] M/s Bhagwati
International [2005 (190) ELT 300]; [iii] Hon’ble Tribunal’s decision in the

e of M/s Honda Siel Cars Ltd [2007 (208) ELT -Del].

is no violation of Section 11 B of the Central Excise Act, 1944 in the

t case for filing the refund claim in question.
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4. Personal Hearing in the matter was held on 20.02.2020. Shri R.R.Dave,
Consultant, appeared for the hearing. He requested to decide the case on the basis

of documents submitted by the appellant.

55 I have carefully gone through the facts of the case and submissions made by
the appellant in Appeal Memorandum. The limited issue to be decided in the matter
is relating to admissibility of refund of an amount Rs. 4,79,00,000/- deposited

during investigation of the case booked against the appellant.

6. In the instant case, I find that the appellant has_ paid the amount in question‘
during investigation of a case registered against them relating to wrong availment
of Cenvat Credit. They had filed the said refund claim on 30.09.2015 which was
deposited in the month of September 2013, mainly on the grounds that the amount
so deposited during investigation was under pressure and till filing of the claim, no
reasons were given by the department for recovery of such payment. I find on
records that during September 2013 to July 2015, the appellant has never
approached or represented to the department or any other authbrity that they had
deposited such amount due to harassment or pressure/threat. Therefore, such
argument of the appellant appears an afterthought and not acceptable. I find that
the adjudicating authority has rejected the refund claim by holding that since the
investigation of the case was under process, the refund of the amount deposited

during investigation is premature.

7 I find that the investigation of the case bookegi against the appellant was
subsequently transferred by the jurisdictional Central Excise Officer to the
Directorate General of Goods & Service Tax Intelligence, Regional Unit, Vadodara
[for short-DGGSTI] and final investigation was done by them and an amount of Rs.
1.29 Crores was also recovered by the DGGSTI during their investigation. I further
find that a Show Cause Notice No.DGCEI/AZU/36-01/2017-18 dated 03.07.2017
was issued to the appellant by DGGSTI wherein it was proposed to disallow and
recover Cenvat Credit amounting to Rs.50,81,22,157/-, fraudulently availed by
them along with proposal to appropriate of amount of Rs.4,79,00,000/- paid during
investigation by jurisdictional Central Excise office, Ahmedabad and

Rs.1,29,00,000/- paid during investigation by DGGSTI against the demand.

8. It observe that the period of demand of duty involved in the fraudulent case
booked against the appellant appears to be from 2012 to 2017 and the Show Cause
Notice was issued to them on 03.07.2017, by invoking extended periods. Hence,
the refund in question is part of quasi-judicial proceedings and is subject to

outcome of the adjudication proceedings. Therefore, I do not find any merit in the

I find that the appellant has relied on various case laws viz. [i] Hon'ble High
of P & H in the case of M/s Century Metal Cycling P Ltd [2009 ELT (234) 243]
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which was affirmed by the Hon’ble Supreme Court; [ii] M/s Bhagwati International Y
[2005 (190) ELT 300]; [iii] Hon’ble Tribunal’s decision in the case of M/s Honda Siel
Cars Ltd [2007 (208) ELT -Del]. On perusal of the decisions in above cases, I find

that the said case is pertained to situation where the payment/deposit was made

under coercion. In the case of M/s Century Metal Cycling Ltd, I observe that the
petitioner has argued that there is no amount outstanding against them but still

under duress and threat, the partners of the petitioner were forced to deposit the

amount and the Hon’ble High court held that whatever is the position, either
coercion or voluntarily, unless there is assessment and demand, the amount cannot

be appropriated and no justification has been shown in retaining the amount
deposited, since it was voluntarily deposited. The Hon’ble Supreme Court has
affirmed the said decision by holding that “when these matters are pending for the

- last almost 10 years and no adjudication has taken place, it may not be appropriate

to interfere with the directions of the High Court to refund the amount to the
respondents”. However, in the instant case, situation is different. It has been .
alleged by the department that the appellant has fraudulently availed Cenvat Credit
amounting to Rs.50 Crores and assessment or determination of credit so

fraudulentiy availed was determined in the time bound frame by issuance of Show

Cause Notice,

- 10.  Further, the amount in question deposited by the appellant during
investigation of fraudulent case booked against them was proposed to be
appropriated in the Show Cause Notice against their duty liability. Since the
adjudication proceeding is yet to be completed by the proper authority, I find that
the sanction of refund of amount deposited during investigation at this stage is a
premature consideration. It is subject matter of the adjudicating proceedings.
Under the circumstances, I find that the adjudicating authority has rightly denied .
‘th.e refund claim vide impugned order dated 23.12.2015.

il. Looking into the facts of the instant case, where duty has been determined in
the stipulated period by way of issuing show cause notice and is part of
adjudication process, sanction of refund of amount paid by the appellant during
investigation/adjudication in éhe instant case is premature and the adjudicating

authority has rightly rejected the refund claim.

12. In view of above discussion, I reject the appeal filed by thg appellant and

uphold the impugned order. MM
185
(Atetrites Kun‘lgr) Hn,ow/r.

Commissioner (Appeals)
/03/2020
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Attested by

Gl VY é)’z,,_
(Mohanan V.V)

Superintendent (Appeals)
CGST, Ahmedabad.
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By RPAD

To

M/s Archon Engicon Ltd.,

Plot No.1,2,3& 5, Navkar Industrial Estate,
SantejKhatraj Road, PO, Santej, Taluka-Kalol,
District Gandhinaga (Gujarat)

Copy to:

The Principal Chief Commissioner of CGST, Ahmedabad Zone.
The Commissioner of CGST, Gandhinagar

The Additional Commissioner of CGST, System, Gandhinagar
The Assistant Commissioner of CGST, Mehsana Division

. P.A File

—Guard file.
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